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222.406 Administration and enforce-
ment. 

222.406–1 Policy. 
(a) General. The program shall also 

include— 
(i) Training appropriate contract ad-

ministration, labor relations, inspec-
tion, and other labor standards en-
forcement personnel in their respon-
sibilities; and 

(ii) Periodic review of field enforce-
ment activities to ensure compliance 
with applicable regulations and in-
structions. 

(b) Preconstruction letters and con-
ferences. (1) Promptly after award of 
the contract, the contracting officer 
shall provide a preconstruction letter 
to the prime contractor. This letter 
should accomplish the following, as ap-
propriate— 

(A) Indicate that the labor standards 
requirements contained in the contract 
are based on the following statutes and 
regulations— 

(1) Davis-Bacon Act; 
(2) Contract Work Hours and Safety 

Standards Act; 
(3) Copeland (Anti-Kickback) Act; 
(4) Parts 3 and 5 of the Secretary of 

Labor’s Regulations (parts 3 and 5, sub-
title A, title 29, CFR); and 

(5) Executive Order 11246 (Equal Em-
ployment Opportunity); 

(B) Call attention to the labor stand-
ards requirements in the contract 
which relate to— 

(1) Employment of foremen, laborers, 
mechanics, and others; 

(2) Wages and fringe benefits pay-
ments, payrolls, and statements; 

(3) Differentiation between sub-
contractors and suppliers; 

(4) Additional classifications; 
(5) Benefits to be realized by contrac-

tors and subcontractors in keeping 
complete work records; 

(6) Penalties and sanctions for viola-
tions of the labor standards provisions; 
and 

(7) The applicable provisions of FAR 
22.403; and 

(C) Ensure that the contractor sends 
a copy of the preconstruction letter to 
each subcontractor. 

(2) Before construction begins, the 
contracting officer shall confer with 
the prime contractor and any subcon-

tractor designated by the prime to em-
phasize their labor standards obliga-
tions under the contract when— 

(A) The prime contractor has not per-
formed previous Government con-
tracts; 

(B) The prime contractor experienced 
difficulty in complying with labor 
standards requirements on previous 
contracts; or 

(C) It is necessary to determine 
whether the contractor and its sub-
contractors intend to pay any required 
fringe benefits in the manner specified 
in the wage determination or to elect a 
different method of payment. If the 
latter, inform the contractor of the re-
quirements of FAR 22.406–2. 

222.406–6 Payrolls and statements. 

(a) Submission. Contractors who do 
not use Department of Labor Form WH 
347 or its equivalent must submit a DD 
Form 879, Statement of Compliance, 
with each payroll report. 

222.406–8 Investigations. 

(a) The following guidance and proce-
dures apply to investigations con-
ducted by the contracting activity. (i) 
Beginning of the investigation. The in-
vestigator shall— 

(A) Inform the contractor of the in-
vestigation in advance; 

(B) Verify the exact legal name of 
the contractor, its address, and the 
names and titles of its principal offi-
cers; 

(C) Outline the general scope of the 
investigation and that it includes ex-
amining pertinent records and inter-
viewing employees; and 

(D) Inform the contractor that the 
names of the employees to be inter-
viewed will not be divulged to the con-
tractor; 

(E) When requested, provide a letter 
from the contracting officer verifying 
the investigator’s authority. 

(ii) Conduct of the investigation—(A) 
Review of the contract. 

(1) Verify that all required labor 
standards and clauses and the wage de-
termination are included in the con-
tract. 

(2) Review the following items in the 
contract file, if applicable— 

(i) List of subcontractors; 
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(ii) Payroll statements for the con-
tractor and subcontractors; 

(iii) Approvals of additional classi-
fications; 

(iv) Data regarding apprentices and 
trainees as required by FAR 22.406–4; 

(v) Daily inspector’s report or other 
inspection reports; 

(vi) Employee interview statements; 
and 

(vii) SF 1413, Statement and Ac-
knowledgement. 

(B) Interview of the complainant. Inter-
view the complainant except when this 
is impractical. The interview shall 
cover all aspects of the complaint to 
ensure that all pertinent information 
is obtained. Whenever an investigation 
does not include an interview of the 
complainant, explain such omission in 
the investigator’s report. 

(C) Interview of employees and former 
employees. (1) Interview a sufficient 
number of employees or former em-
ployees, who represent all classifica-
tions, to develop information regarding 
the method and amount of payments, 
deductions, hours worked, and the type 
of work performed. 

(2) Interview employees at the job 
site if the interviews can be conducted 
privately and in such a manner so as to 
cause the least inconvenience to the 
employer and employees. 

(3) Former employees may be inter-
viewed elsewhere. 

(4) Do not disclose to any employee 
any information, finding, recommenda-
tion, or conclusion relating to the in-
vestigation except to the extent nec-
essary to obtain required information. 

(5) Do not disclose any employee’s 
statement to anyone, except a Govern-
ment representative working on the 
case, without the employee’s written 
permission. 

(6) Obtain information by mail when 
personal interviews are impractical. 

(7) Use SF 1445, Labor Standards 
Interview, for employee interviews. 

(8) Request employees to sign their 
statements and to initial any changes. 

(9) Provide an evaluation of each em-
ployee’s credibility. 

(D) Interview of foremen. Interview 
foremen to obtain information con-
cerning the contractor’s compliance 
with the labor standards provisions 
with respect to employees under the 

foreman’s supervision and the correct-
ness of the foreman’s classification as a 
supervisory employee. All procedures 
established for the conduct of em-
ployee interviews, and the recording 
and use of information obtained, apply 
to foremen interviews. 

(E) Interview of the contractor. (1) 
Interview the contractor whenever the 
investigation indicates the possibility 
of a violation. 

(2) Inform the contractor that— 
(i) The interview does not mean that 

a violation has been found or that a re-
quirement for corrective action exists; 
and 

(ii) The purpose of the interview is to 
obtain only such data as the contractor 
may desire to present in connection 
with the investigation. 

(3) Do not disclose the identity of any 
individual who filed a complaint or was 
interviewed. 

(F) Review of contractor and subcon-
tractor records. (1) Review contractor 
and subcontractor records such as 
basic time cards, books, cancelled pay-
roll checks, fringe benefits, and pay-
ment records. Compare them with sub-
mitted payrolls. When discrepancies 
are found, include pertinent excerpts or 
copies of the records in the investiga-
tion report with a statement of the dis-
crepancy and any explanation the in-
vestigator obtains. When wages include 
contributions or anticipated costs for 
fringe payments requiring approval of 
the Secretary of Labor, examine the 
contractor records to ensure such ap-
proval has been obtained and that any 
requirements specified in the approval 
have been met. (See FAR 22.406–2(a)(3)). 

(2) Review contractor’s and sub-
contractor’s weekly payrolls and pay-
roll statements for completeness and 
accuracy regarding the following— 

(i) Identification of employees, pay-
roll amount, the contract, contractor, 
subcontractor, and payroll period; 

(ii) Inclusion of only job classifica-
tions and wage rates specified in the 
contract specifications, or otherwise 
established for the contract or sub-
contract; 

(iii) Computation of daily and weekly 
hours; 

(iv) Computation of time-and-one 
half for work in excess of 40 hours per 
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week in accordance with FAR 22.406– 
2(c); 

(v) Gross weekly wages; 
(vi) Deductions; 
(vii) Computation of net weekly 

wages paid to each employee; 
(viii) Ratio of helpers, apprentices, 

and trainees to laborers and mechan-
ics; 

(ix) Apprenticeship and trainee reg-
istration and ratios; and 

(x) Computation of fringe benefits 
payments. 

(3) Transcribe the contractor’s 
records whenever they contain infor-
mation at variance with payrolls or 
other submitted documents. 

(i) Make the transcriptions in suffi-
cient detail to permit them to be used 
to check computations of restitution 
and to determine amounts to be with-
held from the contractor. 

(ii) Follow the form used by the con-
tractor. 

(iii) Place comments or explanations 
concerning the transcriptions on sepa-
rate memoranda or in the narrative re-
port. 

(iv) Determine whether the wage de-
termination, any modifications of the 
determination, and any additional 
classifications are posted as required. 

(iii) Submission of the report of inves-
tigation. The investigator shall submit 
a report of the investigation in accord-
ance with agency procedures. Each re-
port shall include at least the— 

(A) Basis for the investigation, in-
cluding the name of the complainant; 

(B) Names and addresses of prime 
contractors and subcontractors in-
volved, and names and titles of their 
principal officers; 

(C) Contract number, date, dollar 
value of prime contract, and date and 
number of wage determination in-
cluded in the contract; 

(D) Description of the contract and 
subcontract work involved; 

(E) Summary of the findings with re-
spect to each of the items listed in 
222.406–8(a)(ii); 

(F) Concluding statement con-
cerning— 

(1) The types of violations, including 
the amount of kickbacks under the 
Copeland Act, underpayments of basic 
hourly rates and fringe benefits under 
the Davis-Bacon Act, or underpay-

ments and liquidated damages under 
the Contract Work Hours and Safety 
Standards Act; 

(2) Whether violations are considered 
to be willful or due to the negligence of 
the contractor or its agent; 

(3) The amount of funds withheld 
from the contractor; and 

(4) Other violations found. 
(G) Exhibits indexed and appro-

priately tabbed, including copies of the 
following, when applicable— 

(1) Complaint letter; 
(2) Contract wage determination; 
(3) Preconstruction letter and memo-

randum of preconstruction conference; 
(4) Payrolls and statements indi-

cating violations; 
(5) Transcripts of pertinent records of 

the contractor, and approvals of fringe 
benefit payments; 

(6) Employee interview statements; 
(7) Foreman interview statements; 
(8) Statements of others interviewed, 

including Government personnel; 
(9) Detailed computations showing 

kickbacks, underpayments, and liq-
uidated damages; 

(10) Summary of all payments due to 
each employee or to a fund plan or pro-
gram, and liquidated damages; and 

(11) Receipts and cancelled checks. 
(c) Notification to the contractor. 
(4)(A) Notify the contractor by cer-

tified mail of any finding that it is lia-
ble for liquidated damages under the 
Contract Work Hours and Safety 
Standards Act (CWHSSA). The notifi-
cation shall inform the contractor 
that— 

(1) It has 60 days after receipt of the 
notice to appeal the assessment of liq-
uidated damages; and 

(2) The appeal must demonstrate ei-
ther that the alleged violations did not 
occur at all, occurred inadvertently 
notwithstanding the exercise of due 
care, or the assessment was computed 
improperly. 

(B) If an appeal is received, the con-
tracting officer shall process the ap-
peal in accordance with department or 
agency regulations. 

(d) Contracting officer’s report. (1) In 
accordance with agency procedures, 
the contracting officer shall forward a 
detailed enforcement report or sum-
mary report in duplicate. These reports 
shall include at least the following— 
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(A) SF 1446, Labor Standards Inves-
tigation Summary Sheet; 

(B) Contracting officer’s findings; 
(C) Statement as to the disposition of 

any contractor rebuttal to the find-
ings; 

(D) Statement as to whether the con-
tractor has accepted the findings and 
has paid any restitution or liquidated 
damages; 

(E) Statement as to the disposition of 
funds available; 

(F) Recommendations as to disposi-
tion or further handling of the case 
(when appropriate, include rec-
ommendations as to the reduction, 
waiver, or assessment of liquidated 
damages, whether the contractor 
should be debarred, and whether the 
file should be referred for possible 
criminal prosecution); and 

(G) When applicable the following ex-
hibits— 

(1) Investigator’s report; 
(2) Copy of the contractor’s written 

rebuttal or a summary of the contrac-
tor’s oral rebuttal of the contracting 
officer’s findings; 

(3) Copies of correspondence between 
the contractor and contracting officer, 
including a statement of specific viola-
tions found, corrective action re-
quested, and the contractor’s letter of 
acceptance or rejection; 

(4) Evidence of the contractor’s pay-
ment of restitution or liquidated dam-
ages. (Copies of receipts, canceled 
checks, or supplemental payrolls); and 

(5) Letter from the contractor re-
questing relief from the liquidated 
damage provisions of the CWHSSA. 

222.406–9 Withholding from or suspen-
sion of contract payments. 

(a) Withholding from contract pay-
ments. The contracting officer shall 
contact the labor advisor for assistance 
when payments due a contractor are 
not available to satisfy that contrac-
tor’s liability for Davis-Bacon or 
CWHSSA wage underpayments or liq-
uidated damages. 

(c) Disposition of contract payments 
withheld or suspended. 

(3) Limitation on forwarding or return-
ing funds. When disposition of withheld 
funds remains the final action nec-
essary to close out a contract, the De-
partment of Labor has given blanket 

approval to forward withheld funds to 
the Comptroller General pending com-
pletion of an investigation or other ad-
ministrative proceedings. 

(4) Liquidated damages. 
(A) The agency head may adjust liq-

uidated damages of $500 or less when 
the amount assessed is incorrect or 
waive the assessment when the viola-
tions— 

(1) Were nonwillful or inadvertent; 
and 

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor, its 
subcontractor, or their agents. 

(B) The agency head may recommend 
to the Administrator, Wage and Hour 
Division, that the liquidated damages 
over $500 be adjusted because the 
amount assessed is incorrect. The 
agency head may also recommend the 
assessment be waived when the viola-
tions— 

(1) Were nonwillful or inadvertent; 
and 

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor, 
the subcontractor, or their agents. 

222.406–10 Disposition of disputes con-
cerning construction contract labor 
standards enforcement. 

(d) Forward the contracting officer’s 
findings and the contractor’s state-
ment through the labor advisor. 

222.406–13 Semiannual enforcement 
reports. 

Forward these reports through the 
head of the contracting activity to the 
labor advisor within 15 days following 
the end of the reporting period. These 
reports shall not include information 
from investigations conducted by the 
Department of Labor. These reports 
shall contain the following informa-
tion, as applicable, for construction 
work subject to the Davis-Bacon Act 
and the CWHSSA— 

(1) Period covered; 
(2) Number of prime contracts award-

ed; 
(3) Total dollar amount of prime con-

tracts awarded; 
(4) Number of contractors/sub-

contractors against whom complaints 
were received; 

(5) Number of investigations con-
ducted; 
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